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TORRUELLA, Circuit Judge. Defendant-appellant Luis Tom

al so known as "Cuba," was convicted by jury of conspiring to
possess cocai ne base with intent to distribute, possessing cocaine
base, distributing cocaine base, and aiding and abetting the
possessi on and di stribution of cocaine base. Tomwas sentenced to
seventy-eight nonths on each count, to run concurrently, and
ordered to pay a $200 speci al assessnment. He now appeal s, arguing
that (1) he shoul d have been acquitted under an entrapnment defense;
(2) the jury instruction on entrapnment was erroneous; (3) the
district court nade two evidentiary errors; and (4) the district
court erred in failing to grant an adjustnment for a mnor role in
the offense and refusing to grant a downward departure for
overestimated crimnal history. After careful consideration of
each issue, we affirmthe conviction and sentencing.
I. Background

In 1998, agents and officers of the Drug Enforcenent
Adm nistration ("DEA"), the W rcester Police Departnent, the
Massachusetts State Police, and the United States Marshals Service
began an investigation into drug trafficking, particularly
trafficking in cocaine base, or "crack,"” that initially focused on
t he Qui squeya ni ghtclub on Main Street in Wrcester, Massachusetts.
As part of that investigation, DEA Special Agent M chael Pevarnik
directed the cooperating wi tness John Quezada, an individual who

had previously worked with the DEA on approxinmately 30 cases and

-2-



who spoke both English and Spanish, to becone a "regular" at the
Qui squeya ni ghtclub. Quezada began frequenting Qui squeya, calling
Pevarni k after each visit.

On July 11, 1998, Quezada went to Quisqueya, where he
overheard a wonan named "Wanda" tell Tomthat she was waiting for
heroin that had not arrived yet. Later that evening, Quezada
tal ked to Tom whom he had not known previously, and informed him
of his need for "a good connection” for heroin and crack cocai ne.
Tomreplied that he had connections in Mam and New York, and gave
Quezada hi s tel ephone nunber.

Shortly thereafter, Quezada called Tomto inquire about
pur chasi ng one ounce of crack cocaine. Tomagreed to try to find
Quezada sone crack cocaine. 1In a recorded conversation on July 15,
1998, Tomtold Quezada that he was trying to arrange for Quezada to
purchase the crack cocaine from a "white guy" who had 90% pure
crack cocaine that he would sell for $300. Tomalso said that his
partner was going to New York, and that he, Tom was "thinking of
doing this business directly with you." Wen Quezada said that he
was | ooki ng for soneone to continue dealing wth in the future, Tom
told Quezada that he did not "like that scene.” He added, "What |
like is grass.” But Tom also said that he would make the
connection for Quezada, and the deal would be "[j]ust between you
and ne." At the end of their conversation, Tom told Quezada to

call himthe follow ng day.



On July 16, 1998, in another recorded telephone
conversation, Tomtold Quezada that the supplier had nearly three
ounces of crack cocaine available. Tomwanted Quezada to talk to
the supplier to see if the cocaine was to his liKking.

Quezada went to the Quisqueya Club the next day, and
encountered Tom there. Tom quoted himthree different prices --
$650, $800, and $1300 per ounce, depending on the quality -- for
the crack cocai ne. Tom al so told Quezada that he could supply
Quezada with heroin and prom sed to contact Quezada | ater

On July 21, 1998, Tomcal |l ed Quezada to di scuss the crack
transaction further. 1In a recorded conversation, Tomtold Quezada
that he had not yet settled on a price with the crack supplier, but
that he was to talk to the supplier the next day and then call
Quezada. The next day, Quezada was supposed to neet Tom to
pur chase the crack, but the transaction did not occur because Tom s
suppl i er had been arrest ed.

Tomarranged an alternate transaction with Jarrot Carter
or "Blunt,"” for the purchase of one ounce of crack cocaine for
$800. Quezada nade this purchase, and three others, from Carter.

Based on the foregoing information, Tom was tried and
convicted by jury verdict on all counts, sentenced by the court to
seventy-ei ght nonths on each count -- to run concurrently -- and

ordered to pay a $200 special assessnent. This appeal foll owed.



II. Discussion

A. Entrapment

This Court reviews "de novo [Ton]'s claim that the
district court should have granted his notion for judgnent of
acqui ttal because he was entrapped as a matter of law. " United
States v. LaFreniere, 236 F.3d 41, 45 (1st Gr. 2001). W review
the evidence in the light nost favorable to the prosecution to
determ ne whether a rational jury could have found the defendant
guilty beyond a reasonabl e doubt. 1d.

The entrapnent defense involves "two elenents: (1)
gover nment i nducenent of the accused to engage in crimnal conduct,
and (2) the accused's lack of predisposition to engage in such

conduct.” United States v. Rodriguez, 858 F.2d 809, 812 (1st Cr

1988) (citing Mathews v. United States, 485 U. S. 58 (1988)). Once

a defendant has nade a sufficient threshold showing to raise the
guestion of entrapnent, the burden shifts to the governnent to
prove beyond a reasonabl e doubt either that there was no i nducenent
or that the defendant was predisposed to commit the offense.
Rodriquez, 858 F.2d at 815.

As to the inducenent prong of the defense, the evidence
denonstrates that Quezada did not inproperly induce Tomto engage
incrack cocaine trafficking. "Governnment agents may not ori gi nate
a crimnal design, inplant in an innocent person's nind the

di sposition to conmt a crimnal act, and then i nduce comm ssi on of
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the crime so that the [g]overnnment may prosecute.” Jacobson v.

United States, 503 U. S. 540, 548 (1992) (citing Sorrells v. United

States, 287 U.S. 435, 442 (1932)). It is wundisputed that
"[a]rtifice and stratagemmay be enpl oyed to catch those engaged in

crimnal enterprises.” Sorrells, 287 U S. at 441; LaFreniere, 236

F.3d at 46. Quezada initially approached Tom for a heroin and
crack cocai ne "connection" and called Tom several tines over the
course of two weeks, but this does not establish the dogged

pressure characteristic of inducenent. See United States wv.

Tejeda, 974 F.2d 210, 218 (1st Cr. 1992) (indicating that
informant's actions initiating nost of <calls and "diligently
pursuf[ing]" drug transaction does not establish "persistent
badgeri ng" or inducenent). Tomdid not return nost of Quezada's
calls, a fact which suggests he felt neither conpelled nor
pressured to contact Quezada. Further, Tomdid not ask Quezada to

stop calling. See United States v. Acosta, 67 F.3d 334, 338 (1st

Cir. 1995) (where defendant did not nake explicit request to be | et
al one, jury decision that there was no i nducenent was reasonabl e).
Here, the governnent sinply provided an opportunity for Tom to
engage in a drug conspiracy but did not engage in any prohibited

coercion to encourage himto do so.! Taken together, this evidence

' In United States v. Gendron, 18 F.3d 955 (1st Cr. 1994), we
provi ded several exanples of inproper conduct rising to the |evel
of inducenment, including where governnment agents:

(1) wused "intimdation" and "threats" against a
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proved beyond a reasonable doubt that the governnent did not
i nproperly induce Tomto commt crine.

There was al so substanti al evidence to support a finding
that Tomwas predi sposed to deal in crack cocaine. Predisposition
can be shown where a defendant "pronptly avail[s]" hinmself of a
gover nnment - provi ded opportunity to conmt a crinme. Jacobson, 503
US at 549. Inthis case, it is clear that Tomwas predi sposed to
deal drugs because he inmediately responded to Quezada' s request
for a "good connection" by giving him his phone nunber and
informng himthat he had the necessary connections. Wthin two
weeks, Tom had i ntroduced Quezada to nultiple deal ers and i ndeed a

drug transaction was consummated. Cf. United States v. Vega, 102

F.3d 1301, 1307 (1st Cr. 1996) (finding defendant was predi sposed
where he "supplied [the DEA special agent] wth narcotics within

one hour of their first encounter").

defendant's famly; (2) <called every day, "began
threateni ng" the defendant, and were belligerent; (3)
engaged in a "forceful"” solicitation and "dogged"
insistence until [defendant] capitulated"; (4) played
upon defendant's synpathy for informant's comon
narcotics experience and w t hdrawal synptons; (5) played
upon sentinent on "one former war buddy . . . for

another" to get liquor (during prohibition); (6) used
"repeat ed suggesti ons whi ch succeeded onl y when def endant
had | ost his job and needed noney for his fanmly's food
and rent; (7) told defendant that she (the agent) was
suicidal and in desperate need of nopney.

Id. at 961-62 (internal citations omtted). None of these overly
coercive tactics were enployed by the governnent in this case.
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This Court has held that predisposition is eval uated by
considering "how the defendant |ikely would have reacted to an
ordinary opportunity to commt the crine." Gendron, 18 F.3d at
962. Factors to be weighed in making this determ nation include
"(1) [defendant]'s character or reputation; (2) whether the initial
suggestion to conmt the crinme was nmade by the governnent; (3)
whet her [defendant] was engaged in crimnal activity for profit;
(4) whether he showed reluctance to commt the offense, which was
overconme by governnental persuasion; and (5) the nature of such

persuasion or inducenent." LaFreniere, 236 F.3d at 46. |In spite

of Toms clained reputation as a hard-working famly man, he
clearly had know edge of and experience in the drug market. See

Kadis v. United States, 373 F.2d 370, 374 (1st Cr. 1967) ("It

cannot be enough . . . where the defendant readily agreed to engage
in a crimnal act, to show that he enjoys a good reputation.").
Al t hough Quezada approached Tom about needing to find a crack and
heroi n supplier, Tom showed no reluctance to help and needed no
persuasion to assist Quezada in procuring the drugs. |ndeed, Tom
replied that he had connections in Mam and New York and furni shed
his own tel ephone nunber, strongly inplying that he was open to
further dealings. Ready agreenent to conmt a crinme can

"adequately evince an individual's predisposition.” United States

v. Gfford, 17 F.3d 462, 469 (1st Cr. 1994). Finally, we have



al ready di scussed the governnent's actions and found they did not
constitute inproper inducenent.

Furt her, evidence of predisposition my be inferred from
conversations i n which a def endant di spl ays know edge or experience
inthe crimnal activity under investigation. Tejeda, 974 F.2d at
218 (highlighting evidence of famliarity with "drug trade |ingo"

and knowl edge of the going rate of cocaine); United States v.

Panet - Col | azo, 960 F.2d 256, 259-260 (1st Gr. 1992) (noting

t ape-recorded conversations in which, inter alia, defendant bragged

that he had "worked with cocaine a lot"). Here, Tom s discussion

of the virtues of pure crack versus crack that has been "cut," and
his attestations to the quality of Carter's crack cocai ne evi dences
his famliarity with the drug trade. Mreover, during Quezada's
first nmeeting with Carter, Carter told Quezada that Tom had been
"deal[ing] with nme for years, man." Tonls comments about Carter in
t hat sanme conversation confirned that his relationship with Carter
was not new.

Considering the body of evidence available regarding
Toms wllingness to participate in the drug trade and the
obvi ousness of his previous engagenent in such business along with
the perm ssible actions taken by the governnent to provide the

opportunity to commt the crine, we find the district court did not

err in permtting the governnent's case against Tomto go to the

jury.



B. Jury Instructions

Tom also challenges the jury instructions regarding
entrapnent . Were the alleged error involves the instructions'
adequacy in explaining the law, this Court reviews jury

instructions de novo. United States v. Wodward, 149 F.3d 46, 65

(st Gr. 1998). Challenges to the form or wording of an
instruction are reviewed under the abuse of discretion standard.
Id. at 69 n.14. 1In either case, this Court conducts its review by
| ooking at the entire charge, in light of the evidence, and
"determ n[ing] whether, taken as a whole, the court's instructions
fairly and adequately subnmitted the issues in the case to the
jury." Id. at 69 (internal quotations and citations omtted).

Tomfirst argues that the instructions? did not all owthe

2 The relevant portions of the jury instructions were as foll ows:

A person is entrapped when he is induced or
per suaded by | aw enforcenent officers or their agents to
commit a crime that he was not otherwi se ready and

willing to conmt. The law forbids his conviction in
such a case. However, if the defendant was ready and
willing to violate the |law and the government nerely

presented hi mwith an opportunity to do so that woul d not
constitute entrapnent.

An entrapnent of fense, thus, involves two el enents,
bot h of which nust exist in order for the offense to be
valid. First, the governnent i nducenent of the defendant
to engage in crimnal conduct, and second, the
defendant's lack of a predisposition to engage in the
crimnal conduct prior to such inducenent.

First, in order for there to be i nproper inducenent
t here nmust be evidence that a | aw enforcenent official,
or his agent, enticed the defendant to engage in cri m nal
activity. Neither nmere solicitation or the creation of
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jury to find that he was i nduced to commt the crinme because he was
unfairly persuaded to introduce Quezada to Carter. | mpr oper
i nducenent consists of "an 'opportunity' plus sonething else --
typically, excessive pressure by the governnent upon the def endant
or the governnent's taking advantage of an alternative non-crin na
type notive." Gendron, 18 F.3d at 961 (enphasis omtted). The
district court's instruction placed the i ssue of persuasion before
the jury through its instruction that "inducenent refers to
governnment conduct which persuades a person to turn from a
righteous path to an unlawful one.” In addition, the court
explained to the jury that "pressure" could range frompl eading to

coercion.® See United States v. Terry, 240 F.3d 65, 69-70 (1st

opportunities to commt an offense constitutes
i nducenent . Rat her inducenent refers to governnent
conduct whi ch persuades a personto turn froma righteous
path to an unl awful one.

In order toriseto the | evel of inproper i nducenent
the request to engage in an unlawful act nmust contain
pressures on the defendant to conmt the crine. Pressure
can be shown by pleading with a defendant; by incessant
demands to participate in a crimnal act follow ng
repeated refusals to do so; by threats of violence or
i nherently coercive tactics; or by armtw sting ai ned at
expl oiting synpathy or friendship. :

Second, the defendant nust lack the intent or
predi sposition to commt the crime prior to being
approached by governnent agents. When consi dering
whet her M. Tomwas predi sposed to commt the crines with
whi ch he i s accused you shoul d focus on whet her he was an
unwary innocent whomthe law is designed to protect, or
an unwary crimnal who is offered no protection by the
entrapnent def ense.

® Tom s contention that the instruction on "pressures" prevented
the jury fromfinding entrapment based upon a theory of persuasion
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Cr. 2001). The instructions adequately presented the |law and
Tom s theory of the case.

Tomal so objects to the district court's reference to the
"unwary crimnal"™ in its instructions. The phrase "unwary
crimnal” here was nerely intended to focus the jury on whet her Tom
was predi sposed to participate in a drug conspiracy. Courts have
frequently used the phrase "unwary crimnal™ to refer to a person

predi sposed to conmt a particular crine. See, e.qg., Mthews, 485

U S at 63 (indicating predisposition "focuses upon whether the
defendant was an 'unwary innocent' or, instead, an 'unwary
crimnal' who readily availed hinmself of the opportunity to

perpetrate the crinme"); Sherman v. United States, 356 U S. 369,

372-73 (1958) ("To determne whether entrapnent has been
established, a line nust be drawn between the trap for the unwary
i nnocent and the trap for the unwary crimnal . . . . On the one
hand, at trial the accused may exam ne the conduct of the
governnment agent; and on the other hand, the accused wll be

subjected to an 'appropriate and searching inquiry into his own

is without nerit and his reliance on United States v. Mntafiez, 105
F.3d 36, 39-40 (1st Gr. 1997), is m splaced. | n Mont aflez, the
court's instructions contained "exanples [that] were all either
coercion exanples or involved abstractions ('dogged insistence')
rather far fromthe exanples of inducenent by an undue appeal to
synpat hy, which the defendant expressly requested and which were
nore pertinent to his defense.” Id. at 39. In contrast, the
district court here provided a nore conprehensive and rel evant
array of exanples of the type of pressure that mght create
i nproper i nducenent.
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conduct and predisposition' as bearing on his <claim of
i nnocence."). Use of the phrase in the jury instructions does not
contradict current |aw. Considered as a whole, the district
court's instruction on entrapnent was appropriate and legally
accur at e.

C. Evidentiary Issues

Tom presents two evidentiary issues on appeal: the
adm ssion of hearsay regarding predisposition and an agent's
al l eged vouching for the credibility of a wtness. Evi dentiary
rulings that are objected to below are reviewed for abuse of

discretion. United States v. Marino, 277 F.3d 11, 24 (1st Cr.

2002). \Where Tomdid not object to the evidentiary issues during

trial, we are limted to plain error review See United States v.

Wods, 210 F.3d 70, 78 (1st Gir. 2001).

1. Hearsay Regarding Predisposition

Tom obj ects to adm ssion of the follow ng testinony:

Q And did he [Carter] say, "Yo, he deal
with me for vyear, man. He know,
believe me. | wouldn't" - "I wouldn't
pl ay games. Yo, call nme, call ne
agai n. Matter of fact, would you do
this? 1'mleaving to New York right
now, when | drop himoff." Do you see
t hat ?

A Yes.

Q When Blunt [Carter] nentioned "he," did
you have an understanding as to who he
meant ?

Yes.

O >

What was your understandi ng?
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Fol | ow ng an overrul ed objection by Tom Quezada responded that he
understood "he" to mean "Luis [Ton."

Carter's st at enent occurred during a recor ded
conversation on July 24, 1998; the recording and transcri pt of that
conversation were admtted at trial w thout objection. During the
above testinony, the government was reading a portion of the
admtted transcript. Tonml s objection to the adm ssion of Quezada's
testinmony regarding the statenent involves two separate issues.
First, Tom seens to be objecting to admssion of Carter's
statenent. Second, Tom appears to question Quezada's ability to
testify as to whom Quezada understood Carter to be referring when
he made the statenent.

We turn first to adm ssion of Carter's statenent. To the
extent that Tom is claimng that the statement itself or the
government's reading of the statenent fromthe adnmitted transcript
i s inadm ssi bl e hearsay, he is m staken. First, Tomdi d not object
to the adm ssion of the recording of the conversation of July 24,
1998, nor to the admssion of the transcript of that tape
recording. He also did not seek a ruling regardi ng coconspirator

statenments pursuant to Fed. R Evid. 801(d)(2)(E) and United States

v. Petrozziello, 548 F.2d 20, 23 (1st G r. 1977). Thus, any claim

regarding adm ssion of the statement would be subject to plain

error review. See Wods, 210 F.3d at 78 (plain error review of
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adm ssi on of coconspirator statenent where appel | ant did not object

to om ssion of Petrozziello determ nation at close of evidence).

Under the plain error standard, an appellant nust
denonstrate that (1) there was an error; (2) the error was plain;

and (3) the error affected substantial rights. Johnson v. United

States, 520 U. S. 461, 466-67 (1997). Even once this standard is
nmet, an appellate court may recogni ze forfeited error only if "the
error 'seriously affect[ed] the fairness, integrity or public

reputation of judicial proceedings. Id. (quoting United States

v. O ano, 507 U.S. 725, 733-34 (1993)).

A statenent is not hearsay and is therefore adm ssible if
it is offered against a party and is nade "by a coconspirator of a
party during the course and in furtherance of the conspiracy."”
Fed. R Evid. 801(d)(2)(E). A statenent is adm ssible under Rule
801(d) (2) (E) where the governnent denonstrates "by a preponderance
of the evidence that a conspiracy existed, that the declarant and
t he defendant were nenbers of it at the tine that the declaration
was made, and that the declaration was in furtherance of the

conspiracy." United States v. C anpaglia, 628 F.2d 632, 638 (1st

Cr. 1980). A statenent is in furtherance of the conspiracy if it
"tends to advance the objects of the conspiracy as opposed to

thwarting its purpose.” United States v. Flores-Rivera, 56 F. 3d

319, 330 (1st Cir. 1995) (quoting United States v. Fahey, 769 F.2d

829, 839 (1st Gir. 1985)).
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W find that Carter's statenment was an adm ssible
coconspirator statenent under those standards. Carter's recorded
statenent to Quezada, was during and in furtherance of the drug
conspiracy that included both Carter and Tom Carter nade the
statenent immediately after handing Quezada one ounce of crack
cocaine in an attenpt to alleviate Quezada's concerns about the
quality of the crack. Carter's challenged statenent was intended
to reassure Quezada and convince himto proceed with the purchase,
furthering the conspiracy with Tomto distribute crack cocai ne. W
need not conduct an independent inquiry into reliability when the
evidence falls within a firmy rooted hearsay exception; the
coconspirator exceptionto the hearsay rule is such afirmy rooted

exception. Bourjaily v. United States, 483 U S. 171, 183 (1987).

Thus, we hold that there was no plain error in the adm ssion of
this coconspirator statenent.

To the extent that Toms claimis that Quezada was not
conpetent to testify about his understanding of Carter's statenent
-- i.e., to whom Carter was referring when he said that "he dea
with me for years" -- his claimnust also be rejected. Fed. R
Evid. Rule 701 permts opinion testinony by a lay w tness where
such "opinions or inferences . . . are (a) rationally based on the
perception of the witness and (b) hel pful to a clear understandi ng
of the witness' testinony or the determi nation of a fact in issue.”

See Lynch v. Gty of Boston, 180 F.3d 1, 16 (1st Cr. 1999); see
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also United States v. Flores, 63 F.3d 1342, 1359 (5th G r. 1995)

(allowing witness to testify to nmeani ng of anbi guous words in tape
recorded conversation to which he was a party). The deci sion
regarding "[t]he adm ssibility of | ay opinion testinony pursuant to
Rule 701 is commtted to the sound discretion of the trial judge,
and the trial judge's adm ssion of such testinmony will not be
overturned unless it constitutes a clear abuse of discretion.”

United States v. Paiva, 892 F.2d 148, 156 (1st Cir. 1989).

Here, Rule 701 would seemto pernit the district court
judge to allow Quezada's clarifying testinony. Carter made his
comment while sitting in Quezada's mnivan with Tom and Quezada,
shortly after handi ng Quezada one ounce of crack cocai ne. Quezada,
as a participant in the conversation, had an opportunity to observe
Carter's body | anguage and to pick up several nuances that jurors,
listening to the tape, mght mss. Thus, while the court's ruling
could have gone either way, we conclude that the judge had
di scretion to determ ne that the opinion was sufficiently based on
the witness' observations and sufficiently helpful to the jury to
be adm tted.

2. Agent's Vouching

Tom argues that the district court erred when it all owed
t he foll ow ng exchange on redirect exam nati on of DEA Speci al Agent
Pevar ni k:

Q In fact, you were asked by [defense
counsel] if [Quezada] was truthful and
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if you took steps to <check his

t r ut hf ul ness. Do you renenber those
guestions?

Yes.

Did any facts conme to your attention in the
course of our investigation, agent Pevarnik, to
Indicate that [Quezada] had not been truthful
with you?

O >

After Toms objection to the question was overrul ed, Pevarnik
responded "No." According to Tom this was inproper bolstering in
which the United States used its prestige to vouch for Quezada.
Because Tom objected to the adm ssion of Pevarnik's statenent, we
review for abuse of discretion. Marino, 277 F.3d at 24.

It is beyond di spute that the governnment may not use the
"prestige of the United States" to enhance the credibility of a

witness. United States v. Rosario-Diaz, 202 F.3d 54, 64 (1st Cr.

2000) . "It is also undisputed that the prosecution cannot
acconplish such inproper bolstering of a wtness through the
testi nony of other governnment witnesses.” 1d. at 65 (citing United
States v. Mazza, 792 F.2d 1210, 1214-1216 (1st Cir. 1986)).

The governnment's question clearly was not intended to
elicit inproper vouching for Quezada, and Pevarnik did not, in
fact, vouch for Quezada's credibility. Here, the governnent did
not ask Pevarnik for his personal assurances as to Quezada's
credibility. Rat her, the governnent's question to Pevarni k was
directed at whether he had any specific evidence of Quezada's
credibility or the lack thereof; that is, whether Pevarnik had

| earned of any specific facts that indicated that Quezada had not
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been truthful in the past. Government wi tnesses "may of course
testify to facts within their personal know edge that support or

corroborate another witness's testinmony." Rosario-Diaz, 202 F.3d

at 65. Pevarnik was nerely asked for facts, not opinions. Thus,
adm ssion of the testinony was not an abuse of discretion.

Whi |l e our above ruling ends the nmatter, we note further
t hat even supposing error in admtting the testinony, it wuld have
been harm ess. "The essential inquiry in harnmless error reviewis
whether the inproperly admtted evidence likely affected the

outcone of trial." See United States v. Rosales, 19 F.3d 763, 767

(1st Cir. 1994); see also Fed. R Cim P. 52(a). Here, it is
unli kely that Pevarni k's one statenent about whet her he had | ear ned
any facts that made hi maware whet her Quezada was not truthful was
out cone determ native. The evi dence agai nst Tom was vol um nous:
t here were nunerous recorded conversations in which Tomi ncul pat ed
hinsel f, and the testinony of Quezada, along with corroborating
testi mony by both Pevarni k and Burgos, provided anple support for
the jury's verdict. In light of the other evidence, the jury would
nost |ikely have convicted even w thout Pevarnik's one conment
about Quezada's truthful ness. Thus, the district court's adm ssion
of Pevarnik's statenment was, at nost, harm ess error.

D. Sentencing

Tom presents two sentencing-related issues on appeal

First, Tom clainms the court below erred in failing to grant an
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adjustnent for a mnor role. Second, Tomargues that the district
court erroneously failed to grant a downward departure based on
crimnal history. W affirmthe district court's decision on both
I ssues.

1. Adjustment for Minor Role

Tomasserts that his participationinthe instant offense
qualifies as "mnor," and that the sentencing Court ought to have
adjusted his offense |evel downward accordingly. This Court
reviews the district court's finding that a defendant is not a
m nor participant only for clear error, and the defendant bears the
burden of proving that he is entitled to a downward adj ust nent for

his role in the offense. United States v. Ml éndez, 301 F.3d 27,

33-34 (1st Cr. 2002). The determ nation of whether to apply the
role in the offense adjustnent is very fact-specific and "rarely

reversed.” United States v. Murphy, 193 F.3d 1, 8 (1st Cr. 1999).

A district court's determination of a defendant's role in an
of fense "cannot be clearly erroneous where it is based on a
reasonabl e inference drawn from the undisputed facts." Uni t ed
States v. Dlorio, 948 F.2d 1, 5 (1st Cr. 1991).

A downwar d adj ustnent for a defendant's mnor role inthe

offense is permtted for a defendant who is "substantially |ess

cul pabl e than [the] average participant . . . but whose role could
not be described as mnimal." U S S. G § 3B1.2, app. nn. 3(A), 5.
An analysis of the issue asks whether the defendant "is |ess
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cul pabl e t han nost others involved in the of fense of conviction and
| ess cul pabl e than npst other m screants convicted of conparable

crines.” United States v. Otiz-Santiago, 211 F.3d 146, 149 (1st

Cir. 2000).

The district court's denial of Tom s request for a m nor
role in the offense adjustnment was not clearly erroneous. The
evi dence supports the district court's finding that Tomwas not a
mnor participant in the two counts on which he was convicted.
First, the evidence showed that it was Tom who brokered the drug
transaction. Only Tomknew both Quezada and Carter, and it was Tom
who reached out for Carter to provide crack cocaine to Quezada.
Tom was al so the one who either contacted Carter or gave Quezada
the nunber to call. Tomordered the crack for Quezada from Carter
and di scussed the price with Carter in Quezada's presence. Second,
it was Tom who went to neet Carter while Quezada sat in his
m ni van. Tom vouched for the quality of the crack cocaine, for
Carter's claim to have weighed it, and for Carter generally.
Third, it was because of Tomthat Quezada was abl e to purchase nore
crack cocaine -- whether through Carter or through others to whom
Carter had introduced Quezada. These facts show that Tom was a
"player rather than a . . . dabbler” in the drug transaction.

Otiz-Santiago, 211 F.3d at 149. This Court has not found clear

error in the district courts' rejection of a m nor role adjustnent

in a nunber of cases involving anal ogous circunstances. See,
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e.g., United States v. Sostre, 967 F.2d 728, 732 (1st Cr. 1992)

(affirm ng denial of mnor role adjustnent where defendant "made
the initial contact with the source; conmunicated the amunt of
drugs to be sold and its price; nmade all of the arrangenents to
bring the buyers and sellers together; allowed his house to be used
as the situs of the drug transaction; and was present at the nonent
of the transaction").

Moreover, Tom has not shown that he was both |ess
cul pable than the other participants in the drug conspiracy and
| ess cul pabl e than nost other defendants convicted of conparable

crimes. See United States v. Brandon, 17 F.3d 409, 460 (1st Cr

1994) (affirmng denial of 8§ 3Bl.2 adjustnment where defendant was
| ess cul pabl e than maj or participants, but "not | ess cul pabl e than
nost of the other defendants | et al one substantially | ess cul pabl e

t han an average defendant”); United States v. Gsorio, 929 F.2d 753,

764 (1st CGr. 1991) (denying mtigating role adjustnent where
defendant's participation not |ess than average participation in
crine). Thus the district court did not err in refusing to nake a
mtigating role adjustnent to Tom s offense | evel.

2. Departure for Criminal History Category

At sentencing, the district court declined Tom s request
to grant a departure for an overestimated crimnal history. The
Probati on Departnment calculated six points for Toms Crimnal

Hi story Category, which placed him in Category |11 under the
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Sent enci ng Cui del i nes. H's crimnal history was based on notor
vehi cl e offenses, which were non-violent and not drug oriented.
Tom argued that the classification overrepresented his crimna
hi story because it was based on crines that were not drug rel ated.
The Court refused to depart.

Section 4A1.3 of the Sentencing Cuidelines authorizes a
reduction in a defendant's crimnal history category where the
sentencing court believes that the category overstates the
seriousness of a defendant's prior convictions or his propensity to
commt future crines. "The court of appeals has no jurisdiction,
however, to review a district court's decision not to depart
downward unl ess the district court msunderstood its authority to

do so." United States v. Johnstone, 251 F.3d 281, 285 (1st Cir.

2001) . Thus we would only have jurisdiction if the district
court's decision "not to depart [was] based on the court's m staken
viewthat it lack[ed] the | egal authority to consider a departure.”

United States v. Ronplo, 937 F.2d 20, 22 (1st Gr. 1991). Here, it

is apparent that the district court sinply chose not to depart.
The district court stated that it would not grant Tom s
notion for a downward departure based upon overrepresentation of
crimnal history because Tom had not presented "sufficient facts”
to warrant such a departure. The district court thus clearly
"expressed that it had taken into account the arguments for a

downwar d departure but concl uded that the assigned crimnal history
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category 'adequately and appropriately' represented [Tomni s]

extensive crimnal history." United States v. Mangos, 134 F.3d
460, 465 (1st Cr. 1998). Consequently, this Court |acks

jurisdiction to review the district court's denial of a downward
departure for crimnal history.
ITIT. Conclusion
For the foregoing reasons, we affirmthe district court's
deci si on.

Affirmed.
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